Attori 





: 3660P017 



PATENT 



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
In Re Patent Application of: 
George V. Svedloff 
Application No.: 09/839,589 
Filed: April 20, 2001 



For: METHOD AND APPARATUS FOR 
CREATING AND DEPLOYING WEB 
SITES WITH DYNAMIC CONTENT 



Examiner: Nano, Sargon N. 
Art Unit: 2157 



I hereby certify that this correspondence is being deposited 
with the United States Postal Service as first class mail with 
sufficient postage In an envelope addressed to the Commissioner 
for Patents. POJBox 1450. Alexandria, Virginia 22313-1450 



Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 



Signature 



CHANGE OF CORRESPONDENCE ADDRESS, 
POWER OF ATTORNEY, AND REVOCATION OF PREVIOUS POWER S 

Please direct all future correspondence regarding the above-referenced patent 

application to Lester J. Vincent Reg. No. 31,460 , Blakely, Sokoloff, Taylor, & Zafman 

LLP, 12400 Wilshire Boulevard, Seventh Floor, Los Angeles, California 90025, and direct 

all telephone calls to the same at (408) 720-8300. 

Softface, Inc. ("assignee"), a California corporation having a place of business at 807 
1 1 th Avenue, Sunnyvale, CA 94089, USA, which is a subsidiary of Ariba, Inc., a Delaware 
Corporation having a place of business at 807 11th Avenue, Sunnyvale, CA 94089, USA, 
hereby states that to the best of assignee's knowledge and belief it is the assignee of the entire 
right, title, and interest in and to the above-referenced patent and represents that the 
undersigned is a representative authorized and empowered to sign on behalf of the assignee. 
Upon information and belief, the following assignment documents evidence the placement of 
title in the assignee: 

(1) an assignment recorded at reel 012203 and frame 0042 at the U.S. Patent and 
Trademark Office; 



(2) an Asset Purchase Agreement dated November 21 , 2003 (a photocopy of which is 
attached hereto), a photocopy of which was mailed to the U.S. Patent and 
Trademark Office on January 6, 2006; and 

(3) an Agreement of Merger dated April 16, 2004 (a photocopy of which is attached 
hereto), a photocopy of which was mailed to the U.S. Patent and Trademark Office 
on January 9, 2006. 

Pursuant to 37 C.F.R. §§ 1 .36 and 3.71, the assignee hereby revokes all powers of 
attorney previously given and appoints the practitioners associated with Customer Number 
08791 as the assignee's respective patent attorneys and patent agents, with full power of 
substitution and revocation, to prosecute this application and to transact all business in the 
Patent and Trademark Office connected herewith. 

Pursuant to 37 C.F.R. § 3.71, the assignee hereby states that prosecution of 
the above-referenced patent application is to be conducted to the exclusion of the 
<inventor(s). 



Assignee of Interest: Softface. Inc. a California corporation that is 
a subsidiary of Ariba, Inc. 




Dated: / 




(Type or Print) 



Name: Landon Edmond 

(Type or Print) 



Title: 



Senior Counsel for Ariba, Inc. 



(parent corporation with respect to Softface, Inc.) 



(Type or Print) 



Address of Assignee of Interest: 



807 11th Avenue 



Sunnyvale, CA 94089. USA 



Respectfully submitted, 



BLAKELY, SOKOLOFF, TAYLOR & ZAFMAN LLP 



Dated: CWm^-j^^ ?0Q6 By d~ 



Name: Lester J. Vincent 



(Type) 

Reg. No.: 31 .460 



12400 Wilshire Blvd. 
Seventh Floor 

Los Angeles, California 90025 
(408) 720-8300 
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Attorney Docket No.: 3660P017 



inited States Patent and Trademark Office. Please record the attached original documents or copy thereof. 



1 . Name of conveying party(ies); 
Softface, Inc. 

(a California Corporation) 

2121 N. California Boulevard, Suite 570 

Walnut Creek, CA 94596 

Additional name(s) of conveying party(ies) attached? 
■ No dYes 



3. Nature of Conveyance 
Q Assignment 
D Security Agreement 
□ Other: 

Execution Date{s): 04.16.2004 



■ Merger 

□ Change of Name 



2. Name and address of receiving party(ies): 
Name: Softface. Inc. 



(a California Corporation that is a subsidiary of 



Ariba, Inc.) 



Internal Address: 



Street Address: 807 11th Avenue 



Building 3, 2nd Floor 



City: Sunnyvale 
Country: USA 



State/Provence: California Zip: 94089 



Additional name(s) & address(es) attached? □ Yes 



I No 



4. Application number(s) or patent number(s): : 

If this document is being filed together with a new application, the execution date of the application is: 



A. Patent Application No.(s): 09/839,589 



B. Patent No. (s): 



Additional numbers attached? □ Yes 



No 



5. Name and address of party to whom correspondence 
concerning document should be mailed: 

Lester J. Vincent Reg. No. 31.460 

Name: Blakelv, Sokoloff, Taylor & Zafman LLP 

Internal Address: 

Street Address: 12400 Wilshire Boulevard, 7 th Floor 
Los Angeles, California 90025 



6. Total number of applications and patents involved: 1 1 I 



7. Total Fee {37 CFR 3,41) $ 40.00 

H Enclosed 

□ Authorized to be charged to deposit account 

8. Deposit Account Number: 



02-2666 



(Attach duplicate copy of this page if paying by deposit account) 



DO NOT USE THIS SPACE 



9. Statement and signature. 

To the best of my know/edge and belief, the foregoing information is true and correct and any attached copy is a true copy of the 
ohginai document. 



Lester J. Vincent. Reg. No. 31,460 



~& SQnature 



Name of Person Signing 

Total number of pages including cover sheet, attachments, and documents 



^ date 



Mail documents to be recorded with required cover sheet information to: 
Mail Stop Assignment Recordation Services 
Director of the United States Patent and Trademark Office 
P.O. Box 1450 
Alexandria, Virginia 22313-1450 



Based on Form PTO-1595 as modified by BLAKELY, SOKOLOFF, TAYLOR & ZAFMAN LLP on 05/09/03 



(' 
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BEST AVAILABLE COPY 




SECRETARY OF STATE 

I, Kevin Shelley, Secretary of State of the State of 
California, hereby certify: 

That the attached transcript of /*/ page(s) has 
been compared with the record on file in this office, of 
which it purports to be a copy, and that it is full, true 
and correct. 

IN WITNESS WHEREOF, I execute this 
certificate and affix the Great Seal of 
the State of California this day of 

APR 1 6 2004 





Secretary of State 
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APR 1 5 2004 

AGREEMENT OF MERGER KEVIN SHELLEY 

Secretary of State 

AGREEMENT OF MERGER (this "Agnaanenj"). dazed a* of April 15, 2004 
by and among Ariba, Inc., a corporation duly organized and existing under the laws of the Stale 
of Delaware CTaCfflTX Cryatal Merger Corp. a corporation duly organized and existing under 
tb* laws of the Stain of California and a wholly owned snbaidiary of Parent ("Mergg^^ 
Softface, Inc., .corporation duty organized and existing under the law. of the State of California 
(ine v-QTrrpan ^ y ). 

WITNESSETH: 

, m ;taA%rl l 7 HE ! RE ^ S, J he Boardi Directoni of P«en«. Merger Sub and the Company 
deem * acMsable and on the best interests of their mspecti vo coiporati ons and in the best inXnl 
of *e shareboldex. erf Parent, Merger Sub and the Company that Merger Sub be merged with and 
Into the Company m accordance with this Agreement (the "Mager"); 

entered into f^^^f* * cSectaa ^* t> Mexgpr, Parent, Merger Sub and the Company have 
a A g teem fl I 311(1 PIan rf Mcr 8 cr «nd Rearganizaiion. dated as of March 

2 (wT&i T^^^^fnt,^ ^ SO,d > with respect to Se^ 

p^L,i- iflv ' 9 04 ^ 1001(c) thereof » Jonaman Barek. as Shareholders' 
RepresentativB (the "Agreement ^ 4 Plan of Mar^ ar-V 

WUKKEAS, the Agreement and Plan of Merger and this Agreement are intended 
to be construed together in order to effectuate their purposes; and ^ tended 

*»rf ™r™», J!?^? S, . th S BoardS rf Dinscto « P»«nt, Merger Sub and the Company, 
S^hTt££L^Tf ( 5?°? liOM Codc « *• shareholders of the Company arriMe^r 
^Mer^r.^ ^ Agre ™ nt ' andS ofMergetS 

. , . . . NOW, THEREFORE, m consideration of the foregoing and the mutual benefits 
^ Agteement * 40 ^ ^ toTigaliy bo^Tdo^ 



ARTICLE J 
THE MERGER 

j\ J^?^^ 8 Tln y Mf*r[rw. Subject to the term, and 



oe merged with and into ths ComiDanv with the rnfir^m/ *~ %L T\ *^ w 111 

ZULU?. "* ar ^" «««««»«• acc^TS ^ 



GOSVFeWVSttMJJ 



12 Eg fe ct ffQftoMgB& At the Effective Time, tbe Mover will have all of 
the Bflfect. provided by ^pbcable law. Without Kmitmg the generality of the fore*>mg, <md 
subject therm at the Effective Time! (a) the separate existence of Merger Sub wffl <iease and 
Merger Sub wffl be merged with and into the Company, and the Company will become the 
Swrvmg ; Corporato^pnrai^ to the terms of this Agreement; (b)the Third Amended and 
Restored Articles of Incorporation of the Company will be amended and restated as set forth on 
EltlitatA attached hereto; and (c) the property, rights, privileges, powers and franchises of the 
Company and Merger Sub shall vest in the Surviving Corporation, and all debts. liaWKtieZ 
<*^°»s, lotions *** " Cosa P^y and Merger Sub shall bourne debut 
naoahties, obligations, restrictions and duties of the Surviving Corporation. 

(^onwiiiso^^!° m ***** Tim ^ *■ — ° f *• 

AgTrr TfflT 

EFFECT OF THE MERGER ON THE CAPITAL STOCK 
OF THE COMPANY AND MERGER SUB 

, . v 21 Effect on Capital Stock;. As of the Effective Time, by virtue of the Merger 
a^thout any action on the part of any holder of ^ of capital Sock ^ c£ij£ 

Canm™ <^v ( !? ^T"*? ° f P"*" *" **™T Each share of 

^TJ^J" *?» per share, of Merger Sub issued and outstanding immediately 

vandry issued, fully paid and nona s sessable share of common stock of me Surviving CfcrporafS 

c , . t Company Common Stock. Bach share of Onnpany Common 

v^m^ Z^7^\^r W issued -* outstatidmSSato^ 
to the iMTccnve Tune will be caiiceOed and extmguish^ 

3^^^^° ^ ^ ^ hereto. ErtZ£72Z£?£££ 

Stock held m the treasury of the Company and each share of Company CcinmonStoicsT^^d^by 
EmS™ 5L*ST ^-ubsidiary of Parent or the cin^^n^^ 

fat^or^S ^ without any <^erstoTiSreof and » 

payment crduaribuuon will be made with respect thereto. 

. _ < c > QMQW(?nfoas±2!BSk Each share of Series A Preferred Stock. 
£p»yjtae. of ;theConyny i me . ^ M J*^™ 

namediateb/ pnor to the Effective Time will be cancelled and extinguished wrtSTS 
carver^on thereof and no payment or distribution will be made ^nmSuSSJ^Si ^ 
of SenesB Preferred Stock, no par value, of the Company (thTS^v^p^S 

wta^^wimoutairyco^ 

respect thereto. Each share of Scries C Preferred Stock, no par value, of the Cnr^Z^ 
.^npany Series Cf>^5t^ collectively XCL ?pSt 
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a^i^ Compaq Scries B Preferred Stock, the "Company Pmfi^ c^-y^ ad 
outstanding immediately prior to the Effective Time will be convened into the right to receive 
such amount of cash equal to me quotient (calculated to five decimal places) obtained by 
dividing (x) the Aggregate Merger Ccnaideration (at defined below) by (y) the Fully Diluted 
Series C Preferred Stock Amount (as defined below). Each share of Company Prelened Stock 
held m the treasury of the Company and each share of Ccmipany Preferred Stock held by Parent 
or any direct or imfirect subsidiary of Parent or the Company manediately prior to the Effective 
Tune .wfll be cancelled and extinguished without any conversion thereof and no payment or 
distribution will be made with respect thereto. As used in this Agreement, the following terms 
have tits follow ing meanings: 

, _ w _ ® "Aggregate Merger C^A^^* * — , m j 

(x) the Company Merger Expenses and (y) the Withheld Amount 

„ ^ GO "Cash Payrnenf Redn^rmff'' means any payments by the 

Company or obligations of me Company to make payments to employees of the Company or 
oAarwise, pursuant to existing contractual obligations that are triggered either solely asa nsuh 
of fte Merger or by a combmarion of the Merger and the oeeunenee of another event or events 
(wkch cyem or events axe erpressry set forth in the agreement in question). Payments made 
pursuant to the Company's Amended and Restated Employee Retention Plan shall not constitute 
Cash Payment Reductions or otherwise reduce the Aggregate Merger Omsideraticn. 

_ ^ . M , v <W "Company Merger ^^TffTlffffl" means the sum of fx) Cash 

Payment Reductions and (y) Expense Reductions. 

. . <W ."E^PCPW Rffipctioiir means all thiraVparty expenses 

mcmred by the Company in connection wnh the Merger fn^ 

of the Company in connection with the Merger subsequent to the Effective Time). 

. . . M J^Y Dfluted Series C Pt^ftr^ st~» a-.^ mrmi 

number of shares of Company Series C Preferred Stock equal to the sum of (x) the number 

Effective Time and Or) tire number of shares of Company Series C Preferred Stock -issuable upon 

^^Eff^ ( ^^J XdbiaSC °f f, 8 ^* ^ ointtandmg mnnediately prior 
to the Effective Time that are exercisable, convertible and/or exchangeable for shareVof 
Company Series C Preferred Stock, whether or not then **rc^^^TZl/Jr 
exchangeable and whether or not veeted or ccntmgent * convertible anoVor 

.... . .^^W ^^"M ArnonuT means the amount of any losses for 

a^^^fMergeT " * iakan ^ cvti<m Article DC of mi Agreement 

_ „ <<0 ConversioB of Compatiy ryu*— At the Effective Time, all 

outstanding optons to .purchase share, of Company O^non Stock which ex^sed 
p^orto the EflfectiveThnewm 

and no payment or distrfriitionwiHberaadewift ««oa mcreoi 
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„_ ^ (*) CanvBH '"" 9f ^-TTmtt At the Effective Time, an 

outstanding warrant* to purchase shares of Company Common Stock or Company Preferred 
Stock which are not exercised prior to the Effective Urne will be cancelled and ^^.hM 
without any conversion thereof and no payment or Attribution will be made with respect thereto. 

. ^ J . G> PittfflfwV Rjphjs, It as of tlie Effective Time, holders of the 

issued and outstanding shares of Company Common Stock and Coxnpaxry Preferred Stock are 
entitled to dissenters' rights pursuant to Chapter 13 of me CaHibrnia Corporations Code and have 
not lost such dissenters' rights in connection with the Merger (the "Dissentmg Sharaa" ! then 
s^Kssennng Shares will not be treated in accordance with Section 2.1(b) and 2.1(c), above. 
Ag Ihssenting Shares held by shareholders who have failed to perfect or who have lost or 
e^vely withdrawn their rights to dissent shall thereupon be treated in accordance with Section 
2.1(b) and 2.1(c), above. 

~ . r , jJi 2 -. y °, P>gm<ir Ri * to " Co"P«°Y Coirttnon Stock and Com p any Preferred 
JT ^f?° f ?"W Common Stock and Company Preferred Stock in accordance 
with Section 2.1(bH<0, above, will be deemed tobeinfuH satisfaction of all rights pcrtainma to 
such snares of (Jompany Oxmmon Stock and Company Preferred Stock. 

A 23 SirDplOTenrsrY^Action, If. at any time after the Effective Time, any further 
^STLZTT^tf- ^ « »r ?to things are necessary or desirable to ^st or to 
pe^ cr confirm of record in the Surviving Corporation the title to any property or debts of 
a to the Qmmany or Merger Sub or others 

5> f *° Surviving Corporation are hereby authorized and empowered^ the 
name of and on behalf of the Qnnpany and Merger Sub, to execute and deh'ver^andaU tilings 

VZZZZ ^f, 0 " 0 ***** or tftle to such property^ rights nTthe 

Surviving Corporation, and otherwise to carry out the jjurposes and provisions of tins ApeanenL 



article nr 

TERMINATION 



. . 3 i ^ Tenrrfrmtfrm This Agreement may be terminated and the proposed 
adontim^^fh!!^ prior to the Eflective Time, whether befbre or after approvaTand 

adopnon of the Merger and me Agreement and Ito of Merger r^ me reaped 
^Conmany and Mer^rSub, by erther party hereto upon (a) tidJS* the Agre^nenTand 
Ma^SdT^ " * COT,Cnt of *" Board * of Director * of 5rnp«ry and 



ARTTCTPTV 
APPROVAL OP THE MERGER 



CamMm) . ^ ^P°f vc of Directors of Parent, Merger Sub and the 

Company have duly approved and adopted this Agreement, the Agreement andPlan of Merger? 
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and me Merger. The holders of a majority of the shares of Company Common Stock and 
Compmy Piefiared Stock, each voting as a separate class, have duly approved sad adopted this 
Agreement, the Agreement and Plan of Merger, and the Merger. The holder of all the 
outstanding capital stock of Merger Sub has duly approved and adopted this Agreement the 
Agreement and Plan of Merger, and the Merger. 

ARTICLE V 

MISCELLANEOUS 

5.1. Entire Aamwn-ntj ^^^.^ ra. A[] mt thr flpnmnmit mid 

Plan of Merger, and the schedules, exhibits and agreements referred to herein and therein 
constitute the entire agreement among the parties hereto with respect to the subject matter hereof 
and supersede all prior agreements and understandings among the parties with respect thereto. 
No addition to or modifi r atirm of any provision of this Agreement shall be binding upon any 
party hereto unless made in writing and signed by all parties hereto. 

... . . S2 - Assignment Neither this Agreement nor any of the rights, interests or 
obligations hereunder shall be assigned by any party hereto without me prior written consent of 
the other parties ^hereto. This Agreement will be binding upon and inure to me benefit of the 
parties hereto and their respective successors, personal representatives and permitted assigns. 

. J 5 ; 3 - , Parmer Assurances. Each party hereto shall execute and cause to be 
delivered to each other party hereto such instruments and other documents, and shall take such 
other actions, as siich other party may reasonably request for the purpose of carrying out or 
evidencing the transactions contemplated by this Agreement 

5.4. Governing Law. This Agreement win be governed by and construed in 
aceoTdaoee with the law, of the State of California applicable to contracts entered into and to be 
performed wholly within the State of California. 

5.5. Counterparts. This Agreement may be executed in any number of 
counterparts, each of which will be an original as regards any party whose rigmtfure apron 
thereon, and all of which together will cc*stimto one and u» same e^nre appeam 



[Remainder of page intentionally left blank] 
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be 
duly executed as of the date and year first above written. 




David Middler 



Secretary 



CRYSTAL MERGER CORP. 




Secretary 



SOFTFACE, INC 
By. , 

Olivier Sennet 
President 

By: 

Alexander Sa/danha 
Secretary 
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be 
duly executed as of the date and year first above written. 



ARTBA, INC 



By: ; 

James Frankola 

Executive Vice President and Chief 
Financial Officer 

Br 

David Middle* 
Secretary 



CRYSTAL MERGER CORP. 

By: 

James Frankola 
President 

By: 

David Middter 
Sccictary 



SOFTFACE, INC 




President 




Alexander Saldanh* 
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FOURTH AMENDED AND RESTATED ARTICLES OF INCORPORATION 

OF 

SOFTFACR, INC 



The undersigned, James Frankola and David Middler, hereby certify that: 

1. They are the duly appointed and acting President and Secretary, respectively, of 
this corporation. 

2. The Third Amended and Restated Article* of Incorporation of thin corpor ati on 
shall be nmmdrA and restated to xead in full as follows: 

ONE: The name of this corporation is Softface, Inc. 

TWO: The purpose of the corporation is to engage in any lawful act or activity 
for which a corporation may be organized under the General Corporation Law of California other 
than the banking business, the trust company business or the practice of a profession permitted to 
be incorporated by the California Corporations Code. 

THREE: This corporation ia authorized to issue one (1) class of stock to be 
designated "Common Stock." The total number of shares which this corporation is 
to issue is One Thousand (1 ,000) shares, par value $0,001 per share. 

FOUR: Section I. The liability of the directors of this coporattan for monetary 
damages shall be e Hmtnafp d to the fullest extent permissible under California law. 

Section 2. This corporation is authorized to indemnify the directors and 
officers of this corporation to the fullest extent permissible under California law (as <*~f \nr4 in 
Section 317(g) of the California Corporations Code or elsewhere). 



3. The foregoing Fourth Amended and Restated Articles of rncorporation have been 
duly approved by the Board of Directors. 

4. The foregoing Fourth Amended and Restated Articles of Incorporation have been 
duly approved by the required vote of shareholders in accordance with Section 902 and 903 of 
the California Corporations Code. The total number of outstanding shares of the Corporation 
entitled to vote with respect to the foregoing amendment and restatement was 1,000 shares of 
Onnmon Stock. The number of shares voting in favor of the foregoing amendment and 
restatement equaled or exceed the vote required, such required vote being a majority of the 
outstanding shares of Common Stock, voting as a separate class. 



[REMAINDER OF THIS PAGE LEFT INTENTIONALLY BLANK] 



Hie undersigned declare under penalty of perjury under the laws of the Stale of 
California that they have read the foregoing Certificate and that the matters set forth in the 
foregoing Certificate are true and correct of their own knowledge. 

Executed at Sunnyvale, California on March3\ 2004. 




David MiddJer, Secretary 
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The undersigned declare under penalty of perjury under the laws of the State of 
California that they have read the foregoing Certificate and that the matters set forth in die 
foregoing Certificate are true and correct of their own knowledge. 

Executed at Sunnyvale, California on Marclr^L 2004. 



James Frankola, President 



David Middkr, Secretary 
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CERTIFICATE OF APPROVAL 
OF 

AGREEMENT OF MERGER 
(SOFTFACE, INC) 
Olivier Sennet and Alexander Saldanha hereby certify that 

1. They are the President and the Secretary, respecti v ely, of Sofrface, Inc., a California, 
corporation (the "Company* '). 

2. The Agreement of Merger by and among Ariba. Inc.. a Delaware corporation f 'Parcnf t 
Crystal Merger Corp., a California corporation and a wholly owned subsidiary of Parent 
( "Merger Snb "\ and the Company m the form attached to this Certificate (the 
"Agreement of Mervcr"Y. was duly approved by the Board of Directors and by the 
shareholders of the Company. The Agreement of Merger provides for the statutory 
merger (the "Mcjgcx") of Merger Sub with and into the Company, with the Company to 
be the surviving corporation of the Merger. 

3. The Company has authorized capital of 52,961,022 shares, 35,000,000 of which are 
rimtgnafM Common Stock, no par value (the "Common Stock "), and 17,961,022 of 
which are designated Preferred Stock, no par value fthe "Preferred Stock"), c ntiaiaring of 
1358,450 shares of Series A Preferred Stock, 7,200,862 shares of Series B Preferred 
Stock and 9,401,710 shares of Series C Preferred Stock. The number of shares of 
Common Stock outstanding and entitled to vote upon the Merger was 6,025,275 Ehflrcs. 
The number of shares of Series A Preferred Stock outstanding and entitled to vote upon 
the Merger was 1.358.450 shares. The number of shares of Series B Preferred Stock 
outstanding and entitled to vote upon the Merger was 5,414,184 shares. The number of 
shares of Series C P xefeu e d Stock outstanding and entitled to vote upon the Merger was 
8,979,888 shares. 

4. The principal terms of the Agreement of Merger were approved by the shareholders of the 
Company by a vote that equaled or exceeded the vote required. The percentage vote 
required to approve the Agreement of Merger was the affirmative vote of the holders of a 
majority of the outstanding shares of the Common Stock and the Preferred Stock, voting 
as separate classes. 
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Each of the undersigned declare* under penalty of perjury under the laws of the State of 
California that the statements set forth in this Certificate are true and correct to his own 
knowledge, 



Dated: April 2004 




Alexander Saldanha, Secretary 
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CERTIFICATE OF APPROVAL 
OF 

AGREEMENT OF MERGER 
(CRYSTAL MERGER CORP.) 
James Frankola and David Middler hereby certify that 

1. They are the President and the Secretary, respectively, of Crystal Merger Corp. ( "Merger 
Sub/*), a California corporation and wholly owned subsidiary of Ariba, Inc., a Delaware 
corporation ( "Parent "! 

2. The Agreement of Merger by and among Parent, Merger Sub, and Saftrace loc a 
California corporation (the "CflXBCiDYO, in the form attached to this Certificate (the 
"AHBMMtt Of Merger" ), was duly approved by the Board of Directors and by the sole 
shareholder of Merger Sub. The Agreement of Merger provides for the statutory merger 
(the "Merger" ) of Merger Sub with and into the Company, with the Company to be the 
surviving corporation of the Merger. 

3. Merger Sub has only one class of stock, which is Common Stock, par value $0 001 per 
share (the "CflmmoTI SToriQ , and only the Common Stock was entitled to vote on the 
Agreement of Merger. The percentage vote required to approve the Agreement of Merger 
was the affirmative vote of a majority of the outstanding shares of Common Stock. The 
number of shares of Common Stock outstanding and entitled to vote on the Agreement of 
Merger was 1.000 shares. The principal terms of the Agreement of Merger were 
approved by the sole shareholder of Merger Sub by the vote of a number of shares of 
Common Stock that equaled or exceeded the vote required. The stockholder approval 
was by written consent of the holder of one hundred percent (100%) of the outstanding 
snares of Common Stock. 

4. No vote of the stockholders of Parent was required under applicable law. 

r^fj^i* 5" tmd f rai * nod Glares under P«alty of perjury under the laws of the State of 
Omforma that the statements set forth m this Certificate are true and correct to his own 
knowledge. 

Dated: April fL 2004 




David Middler, Secretary 
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Recordation Form Cover Sheet 
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Attorney Docket No.: 3660P017 



To the Dii 



tates Patent and Trademark Office. Please record the attached original documents or copy thereof. 



^sfjiHigg^ 

1. Name of co7nfeyrr^party(ies): 

LiquidPrice.com, Inc. 
(a Delaware Corporation) 

Additional name(s) of conveying party(ies) attached? 
■ No DYes 


2. Name and address of receiving party(ies): 
Name: Softiace, Inc. 


(a California Corporation) 


Internal Address: 




3. Nature of Conveyance 

□ Assignment □ Merger 

□ Security Agreement □ Change of Name 
■ Other: (Asset Purchase Agreement (Redacted) 
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ASSET PURCHASE AGREEMENT 
by and between 
SOFTFACE, INC. 
and 

LIQUIDPRICE.COM, INC. 
November 21, 2003 



REDACTED 



ASSET PURCHASE AGREEMENT 



This ASSET PURCHASE AGREEMENT (this "Agreement*) is made as of November 21, 
2003 (the "Agreement DaUF), by and between Softface, Inc., a California corporation C'Buye?*) 
and LiquidPrice.com, Inc., a Delaware corporation ("Seller**). 

RECITAL 3 

A. 



B. Seller desires to sell and assign to Buyer, and Buyer desires to purchase and 
acquire from Seller, all of Seller's rights, title and interest in certain assets (including software, 
technology, product designs, contracts^ capital equipment and intellectual prop erties) of Seller 
related to the Business, on the terms and conditions set forth in this Agreement 

C. 



NOW, THEREFORE, in consideration of the above recitals and the mutual covenants 
hereinafter set forth, Buyer and Seller hereby agree as follows: 

1. PURCHASE >Nn S Af je OF ASSETS . 

1.1 Agreement to Sell and Purchase Assets. Subject to the terms and conditions of 
this Agreement, and in reliance on the representations, warranties and covenants set forth in this 
Agreement, Seller agrees to sell, assign, transfer, convey and deliver to Buyer at the Closing (as 
defined in Section 2.3 below), and Buyer agrees to purchase and acquire from Seller at the 
Closing, all of Seller's right, title and interest in and to the Purchased Assets (as defined in 
Section 1.2 below). The Purchased Assets will be sold, assigned, transferred and conveyed to 
Buyer on the Dosing Date (as defined in Section 2.3 below), free and clear of all mortgages, 
pledges, liens, licenses, rights of possession; security interests, restrictions, encumbrances, 
charges, title retention, conditional sale or other security arrangements and all claims or 
agreements of any nature whatsoever (collectively "Encumbrance?*). 

12 Purchased Assets Defined, As used in this Agreement, the term "Purchased 
AssetsT means, collectively, other than the Excluded Assets (as defined in Section 1 .3 below), all 
of the tangible and intangible assets, rights and properties owned by or licensed or leased to 
Seller that are used in or with respect to the Business wherever situated, as the same exists on the 
Cosing Date, which include without limitation the following: 



(a) Assigned Contract}, 
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(b) Sqftyaff and Software Pc?im. 



(c) Spftware Twla *md flnviiQTWiwntt. 



(d) DsoyBstiatisa- 



(e) Intellectual Property Rights. All of Seller's worldwide rights, claims and 
interests inortoanyandalloftfae following: (i) all patents and patent applications* (ii) all 
trademarks (whether or not registered), trade names, trade dress* logos, service marks (whether 
or not registered), all registrations and applications relating to the foregoing; and the goodwill 
associated therewith and symbolized thereby, (iii) all copyrights (whether or not registered), 
copyright registrations, moral rights and works of authorship, (iv) all know-how, processes, 
formulae, technical data, techniques, research records, confidential business information, 
inventions (whether or not patented or patentable), trade secrets, data bases and rights in datM, 
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and other proprietary information, and other intellectual property rights (collectively, the 
"InuIUctual that relates in whole or in part to the Business or to Source Manager or 

that may be necessary to give Buyer the exclusive right to bold itself out as successor to the 
Business the Software, the Tools, the Documentation, and the Business Records, collectively die 
"SM Intellectual Property 

(0 flmrinai Fwwfa 



(g) Tangible Assets. 



(h) Other Asseta and Rights. 



1J Excluded Assets, 



(a) Excluded Contracts. 



(b) Excluded Liabilitis* 

(c) Qftg gxehried Arafr 

IA Asset Transfer; Passage of Title: Delivery. 

(a) Title Passage. Upon the Gosing, title to all of the Purchased Assets shall 
pass to Buyer, and Seller shall deliver to Buyer possession of all of the Purchased Assets and 
shall further deliver to Buyer proper assignments, conveyances and bills of sale sufficient to 
convey to Buyer good and marketable title to afl the Purchased Assets, free and clear of all 
Encumbrances, as well as such other instruments of conveyance as counsel for Buyer may 
reasonably deem necessary or desirable (both at and after the Gosing) to effect or evidence die 
transfers contemplated hereby. 
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(b) Delivery of Purcltt«4 AffiKfr On or before the Closing, Seller shall 
deliver the Purchased Assets to Buyer at Seller's principal place of business or at such other 
location and times and by such other means as are agreed by the parties. Upon the request of 
Buyer, Seller will transfer electronically all Purchased Assets that are transferable in electronic 
form, and Seller agrees that it will transfer all source code only in electronic form (unless Buyer 
otherwise requests), and represents that all source code is readily transferable in electronic form. 

2. PURCHASE PRICE: CLOSING. 
2.1 Purchase Price* 



2J Tai Matters. 



2 J Closing, The consummation of the purchase and sale of the Purchased Assets 
contemplated hereby will take place at a closing to be held at the offices of Buyer's counsel, 
Fenwick & West LLP, Embarcadero Center Wert, 275 Battery Street, San Francisco, rMffi itnin 
(the "Closing*) on the first business day following the day that all conditions to the Closing set 
forth in Sections 7.1 and 7.2 have been satisfied or waived in accordance with this Agreement; or 
such other place, time and date (or by such other means* including a remote Closing wherein the 
relevant documents are delivered and exchanged by means of facsimile, mail or courier) as Seller 
and Buyer may mutually agree (the day on which the Cosing takes place being referred to herein 
as the "Closing Dot*"). 

3. OBLIGATIONS ASSUMED, 
3.1 Liabilities, 
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3J LUbffltiM and Obligation! Not Aianmed. 
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33 No Obligation! to Third Partf ti 



3A Transfer Taxca. 



4. REPRESENTATIONS AND WARRANTIES OF BUYER. 

Buyer hereby represents and warrants to Seller that all die following statements are true, 
accurate and correct: 

4.1 Corporate O mTl f™H AB _ Buyer is a corporation duly organized, validly 
existing; and in good standing under the laws of the State of California. 

4J Power and Authority; No Drfanh- 

(a) Buyer has all necessary corporate power and authority to enter into this 
Agreement and all agreements, assignments or other documents that Buyer is required to execute 
and deliver hereunder (the "Buyer AncUUry Agreementf f ).T\m execution, delivery and 
performance by Buyer of this Agreement and die Buyer Ancillary Agreements, and the 
consummation of all the transactions contemplated hereby and thereby, have been duly and 
validly authorized by Buyer by all necessary corporate action of Buyers Board of Director* 

(b) This Agreement and the Buyer Ancillary Agreements, when executed and 
delivered by Buyer, will be duly and validly executed and delivered and will be the valid and 
binding obligations of Buyer, enforceable against Buyer in accordance with their respective 
terms. 



6 



REDACTED 



(c) Neither the execution and delivery of this Agreement or the Buyer Ancillary 
Agreements by Buyer, nor the performance by Buyer of its obligations under this Agreement or 
under the Buyer Ancillary Agreements will (i) violate Buyer's Articles of Incorporation or 
Bylaws, or (ii) violate any law, statute, rule or regulation or order, writ, judgment, injunction or 
decree of any court, administrative agency or government body applicable to Buyer. 

4*3 Anthorization for this Agreement No authorization, approval, order, consent 
of, or registration, declaration, qualification or filing with, any court, governmental department, 
bureau, agency, public board, commission, governmental authority or instrumentality (each, a 
"Governmental Authority 9 ) or other third party is required for the consummation by Buyer of 
the transactions contemplated by this Agreement and the Buyer Ancillary Agreements. 

4.4 Valid Issuance of Stoel^ 



5. REPRESENTATIONS AND WARRANTIES OF SELLER 

Seller hereby represents and warrants to Buyer that each of the representations, 
warranties and statements contained in this Section 5 is true and correct 



For the purposes of this Agreement, the terms "Material Adverse Effect and "Material 
Adverse Change" mean any change, event, circumstance or effect, whether or not such change, 
event, circumstance or effect is caused by or arises in connection with a breach of a 
representation, warranty, covenant or agreement of Seller in this Agreement, that is or is 
reasonably likely to be materially adverse to the Business or the Purchased Assets, or the 
financial condition, value, status or prospects of the Business, or the Purchased Assets . 

For the purposes of this Agreement, the Seller shall be deemed to have "knowledge" of 
any fact, circumstance, event or other matter known to any of the Listed Persons (as defined 
below), or that would have been known by any Listed Person after reasonable inquiry by such 
Listed Person. 

5.1 Power and Authority: No Default Upon Transfer. 

(a) Seller has all necessary corporate power and authority to enter into and 
perform its obligations under this Agreement, and all agreements, assignments or other 
documents that Seller is required to execute and deliver hereunder (the "Seller Ancillary 
Agreements^. The execution, delivery and performance by Seller of this Agreement and the 
Seller Ancillary Agreements, and the consummation of all the transactions contemplated hereby 
and thereby, have been duly and validly authorized by Seller by all necessary corporate action of 
Seller's Board of Directors and stockholders. 
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(b) This Agreement and the Seller Ancillary Agreements, when executed and 
delivered by Seller, will be duly and validly executed and delivered and will be the legal, valid 
and binding obligations of Seller, enforceable against Seller in accordance with their respective 
terms. 

(c) Neither the execution and delivery of this Agreement or the Seller 
Ancillary Agreements by Seller, nor the performance by Seller of its obligations under this 
Agreement or under the Seller Ancillary Agreements, will (a) conflict with, or (with or without 
notice or lapse of time, or both) result in a termination, default, breach, violation or impairment 
of (i) any provisions of Seller's Amended and Restated Certificate of Incorporation or Bylaws, 
(ii) any loan, note, indenture, mortgage, deed of trust, security agreement, contract, Assigned 
Contract, license, lease or other agreement to which Seller is a party or by which Seller or any of 
the Purchased Assets is bound, or (iii) any law, statute, rule or regulation or order, writ, 
judgment, injunction or decree of any Governmental Authority applicable to the Seller, the 
Business or the Purchased Assets, or (b) result in the creation of Encumbrances on any of the 
Purchased Assets. None of the bulk sales, bulk transfer or similar provisions under the laws of 
the commercial code of any state applies to the transactions contemplated by this Agreement and 
the Seller Ancillary Agreements. 

5.2 Assets: Title. The Purchased Assets include all property, assets, technology or 
Intellectual Property, tangible or intangible, agreements and rights necessary for Buyer to 
operate the Business after the Closing in a manner substantially equivalent to the manner in 
which Seller is currently operating the Business. Seller holds good and marketable title to all of 
the Purchased Assets, free and clear of all Encumbrances. Title to all the Purchased Assets is 
freely transferable from Seller to Buyer without obtaining the consent or approval of any person, 
except such consents and approvals as are listed in Schedule 5.2 and have been obtained by 
Seller. The Business Records are complete and accurate in all material respects. Since 
December 31, 2002, neither Seller nor any Seller Affiliate has disposed of or terminated any 
assets that would otherwise fall within the definition of Purchased Assets, except in the ordinary 
course of business or as otherwise may be disclosed in Schedule 5.2. All tangible Purchased 
Assets are located at 100 Marine Parkway, Suite 200, Redwood City, CA 94065. 

S3 Tangible Assets, Schedule 1.2to sets forth a true, complete and accurate 
description of each item, or each group of like items (stating the number), of the Tangible Assets, 
which description identifies (i) the location of each such Hern or group of items, (ii) to the extent 
available, original acquisition date and cost of such items. Hie Tangible Assets are in good 
working condition and repair, ordinary wear and tear excepted, usable in the ordinary course of 
business and are adequate and sufficient for all current operations of the Business. 

5.4 Financial Information: Liabilities, The financial information provided by 
Seller to Buyer with respect to the Business are based upon financial data prepared by Seller, on 
a basis consistent with past practice, in accordance with the books and records of Seller and 
fairly present the financial position and results of operations of the Business. Seller has no 
Liabilities of any nature, whether accrued, absolute, contingent or otherwise, and whether due or 
to become due that have not been disclosed to Buyer in writing. 
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5 J5 Litigation. Except for threatened counterclaims in the action described in 
Schedule 5.5, there is no claim, action, suit or proceeding pending or, to Seller's knowledge, 
threatened, against Seller (including but not limited to any claim, action, suit or pmr ru l ing 
relating to or affecting the Business or the Purchased Assets), at law, in equity, by way of 
arbitration or before any Governmental Authority or arbitrator that might reasonably be expected 
to affect the Business, the Purchased Assets, the Assumed Liabilities or the Listed Persons or 
result, either individually or in the aggregate, in any Material Adverse Change nor is Seller 
aware of any reasonable basis therefor. There are no judgments, decrees, injunctions or orders of 
any Governmental Authority or arbitrator against Seller affecting the Purchased Assets or the 
Business. Seller has not, nor does Seller intend to, initiate any claim, action, suit or proceeding 
that might affect the Business, the Purchased Assets, the Assumed Liabilities or the Listed 
Persons. 

5.6 Contracts and Commitments, 
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5.7 Intellectual Property, 

(a) Schedule 5.7fa^ sets forth a complete list of all registered patents, 
trademarks, copyrights, domain names and service marks, and any applications therefor in 
respect of any of the foregoing owned by Seller and included in the SM Intellectual Property, 
and specifies, where applicable, the jurisdictions in which the rights to SM Intellectual Property 
have been issued or registered or in which an application for such issuance and registration has 
been filed, including the respective registration or application numbers and the names of all 
registered owners. All registered patents, trademarks, service marks and copyrights owned by 
Seller and set forth in Schedule 5.7(a^ are valid and subsisting. 

(b) Seller owns, or has the valid right or license to use, possess, sell, license, 
copy, distribute, market, advertise, dispose of and has the right to bring actions for the 
infringement of, and where necessary, has made timely and proper application for, all SM 
Intellectual Property that is used in, or required for the conduct of, the Business as presently 
conducted or as presently proposed to be conducted, or that comprise the Purchased Assets. 
Except as disclosed in Schedule S.7(bt Seller has not granted to any third party any outstanding 
licenses or other rights to any of the SM Intellectual Property and Seller is not liable, nor has 
Seller made any contract or arrangement whereby it may become liable, to any person for any 
royalty or other compensation for the use of any SM Intellectual Property. Schedule S.7fh> lists 
all contracts, licenses and agreements to which Seller is a party with respect to any SM 
Intellectual Property, including any agreements providing for the right of Seller to use third- 
party intellectual property or technology in connection with or as part of the Business or 
Purchased Assets (the "Seller IP Rights Agreements") and further identifies all third-party 
Intellectual Property or technology that is incorporated in, is, or forms part of the Purchased 
Assets or is otherwise used in the Business, including (but not limited to) Intellectual Property or 
technology licensed under contracts, agreements and licenses that are Excluded Assets. The 
execution, delivery and performance of this Agreement and the consummation of the 
transactions contemplated hereby and in the Seller Ancillary Agreements will not constitute a 
material breach of or defeult under any Seller IP Rights Agreement, will not cause the forfeiture 
or termination or give rise to a right of forfeiture or termination, of any Seller IP Rights 
Agreements or materially impair the right of Buyer, following the Closing, to develop, use, sell, 
license or otherwise commercially exploit in any manner any SM Intellectual Property or any 
portion thereof. 

(c) None of the Purchased Assets has violated or infringed upon, or is 
violating or infringing upon, or misappropriates, any patent, copyright, trademark, trade secret or 
other intellectual or proprietary right of any third party. There is no pending or, to the 
knowledge of the Seller, threatened claim or litigation contesting the validity, ownership or right 
to use, sell, license or dispose of any SM Intellectual Property nor, to the knowledge of Seller, is 
there any basis for any such claim, nor has Seller received any written notice asserting that any 
SM Intellectual Property or the proposed use, sale, license or disposition thereof conflicts or will 
conflict with the rights of any other party, nor, to the knowledge of Seller, is there any basis for 
any such assertion No SM Intellectual Property is subject to any outstanding order, judgment, 
decree, stipulation or agreement related to or restricting in any manner, the licensing, sale, 
assignment, transfer or conveyance thereof by Seller. 
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SJ Compliance with Laws. In the operation of the Business, Seller has materially 
complied with all applicable laws, rules, regulations and orders of federal, state, local and 
foreign governments (including but not limited to all export control laws and regulations of the 
United States of America or any Governmental Authority) and Seller is not in default with 
respect to any order, j udgment, writ; injunction, decree, award, rule or regulation of any 
Governmental Authority or arbitrator that restrains or limits die operations of the Business or die 
use of the Purchased Assets. Seller holds all material permits, licenses and approvals from, and 
has made all material filings with, Governmental Authorities (and quasi-governmental 
authorities), that are necessary and/or legally required for Seller to conduct its present business 
without any violation of applicable law ('Govtrnmtntal Pgrmtta") and all such Governmental 
Permits are in full force and effect Seller has not received any notice or other communication 
from any Governmental Authority regarding (0 any actual or possible violation of law or any 
Gove rnment al Permit or any failure to comply with any term or requirement of any 
Governmental Permit, or (ii) any actual or possible revocation, withdrawal, suspension, 
cancellation, termination or modification of any Governmental Permit 

S3 Employee Marten. 
(») 
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0>) 



(c) 



<d) 



5.1# Authorization for fhiy ^gf**ff]f|\f No order, authorization, approval, consent 
or waiver of, or registration, qualification, designation, declaration or filing with any 
Governmental Authority is required for the consummation by Seller of the transactions 
contemplated by mis Agreement No consents or licenses from any person, or payment to any 
person, are necessary to enable Seller to enter into, and to perform its obligations under, this 
Agreement and the Seller Ancillary Agreements, and to enable Buyer to operate the Business 
substantially in the manner in which Seller has operated same. 

5.11 Taxes, 
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512 Material Misstatements n r OmiyriAny. No representation or warranty by Seller 
in this Agreement, or in any document, statement, certificate or schedule furnished or to be 
furnished to Buyer by (or on behalf of) Seller pursuant thereto, contains, or will when furnished 
contain, any untrue statement of a material fact, or omits, or will men omit to state, a material 
fact necessary to make any statement of facts contained herein or therein not materially 
misleadin g There have been no events or transactions, or information that has come to the 
attention of Seller that, as related directly to Seller, the Business or the Purchased Assets, could 
reasonably be expected to have a Material Adverse Effect 

5-13 Fair Consi deration: No Fraudulent Conveyance. The transfer of the Purchased 
Assets to Buyer as contemplated by this Agreement and die Seller Ancillary Agreements is made 
in exchange for fair and equivalent consideration, and Seller is not now insolvent and Seller will 
not be rendered insolvent by the sale, transfer and assignment of the Purchased Assets as 
contemplated by this Agreement and the Seller Ancillary Agreements. Seller is not entering into 
this Agreement and the transactions contemplated hereby with the intent to defraud, delay or 
hinder its creditors. The transaction contemplated in this Agreement and the Seller Ancillary 
Agreements will not constitute a fraudulent conveyance, or otherwise give rise to any right of 
any creditor of Seller whatsoever to any of the Purchased Assets in the hands of Buyer after the 
Closing. 

5.14 Investment Representations. 

(a) Purchase for Own Account 



(b) Disclosure of Tnfhrmnftnp 
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(c) iBY^ttpqtf Experience 



(d) Restricted Securities. 



5.15 Brokerage and Finder's Fees, 



5.16 Organization. Seller is a corporation duly organized, validly existing; and 
qualified to transact business under the laws of (he State of Delaware. Seller is duly qualified to 
transact business and is in good standing in all jurisdictions where the failure to be so qualified 
would not have a Material Adverse Effect Seller has all necessary corporate power and 
authority to own and use die Purchased Assets and to operate the Business as currently 
conducted and as proposed to be conducted. Seller has delivered to Buyer true and correct 
copies of its Amended and Restated Certificate of Incorporation and Bylaws, as in effect on the 
date hereof Seller has no direct or indirect interest in any corporation, limited liability 
company, partnership, joint venture or other entity. 



rOVENAWTS OF SELLER. 

6.1 Farther Annrancw and An* Trmafcn. 
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(a) Before and after the Closing, and subject to the terms of this Agreement, 
Seller will (i) file any notice, statement or other communication, (ii) execute and deliver all such 
other and additional assignments, instruments, endorsements, notices, releases, undertakings and 
other documents, and (iii) do all such other acts and take such further actions, all as may be 
reasonably requested by Buyer for the purpose of effecting the transfer of Seller's title to the 
Purchased Assets or as necessary to assure to Buyer all the rights and interests granted or 
intended to be granted under this Agreement Seller hereby appoints Buyer as its attorney-in- 
fact for the limited purpose of executing such assignments, instruments, endorsements, notices, 
releases, undertakings and other documents should Seller be unable or unwilling to do so. 

(b) From and after the date of the Closing, Seller agrees to convey, transfer, 
and assign to Buyer or a Buyer Affiliate, free and clear of all Encumbrances, any tangible or 
intangible rights, properties or assets then held by Seller (i) that are necessary to permit Buyer or 
such Buyer Affiliate to conduct, operate and maintain the Business as currently conducted, 

(ii) that are among the Purchased Assets, including without limitation, the Assigned Contracts, 

(iii) the conveyance, transfer or assignment of which would have been necessary for 
representations and warranties of Seller herein to be true and correct as of the date of the 
Closing, or (iv) the conveyance, transfer or assignment of which was or is required by the 
covenants of Seller contained in this Agreement To the extent that any Assigned Contract was 
not assigned to Buyer or a Buyer Affiliate because of a limit on assignability of such Assigned 
Contract, Seller shall take all actions necessary to pass through to Buyer or such Buyer Affiliate 
all benefits of such Assigned Contracts and Buyer or such Buyer Affiliate shall perform all 
obligations of Seller thereunder; provided however, that compliance of Seller with this sentence 
shall not excuse Seller from any breach of the representations, warranties and covenants of the 
Seller, resulting from such non-assignment 

6*2 Prohibite d Actions . Seller shall not, without Buyer's prior written consent: 

(i) grant any Encumbrance on any of the Purchased Assets; 

(ii) sell, transfer or dispose of any of the Purchased Assets; 

(iii) change any of its accounting methods except as required by 
changes in GAAP or by Applicable Laws; 

(iv) amend or terminate any contract, agreement, arrangement, 
commitment or undertaking, including any license, to which it is a party that relates to the 
Business; 

(v) waive or release any right or claim that relates to the Purchased 
Assets or the Business; 

(vi) license any of the SM Intellectual Property, or acquire any 
Intellectual Property (or any license thereto) from any third party; or 

(vii) agree to do any of the things described in the preceding clauses (i) 

through (vi). 
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6 J Consent to Third Parties. Prior to the Closing Date,. Seller shall obtain the 
consent in writing of all persons necessary to permit Seller to assign and transfer all of die 
Purchased Assets (including, but not limited to, the Assigned Contracts) to Buyer, free and clear 
of all Encumbrances, and to perform its obligations under, and to conclude the transactions 
contemplated by, this Agreement and the Seller Ancillary Agreements in order that the 
performance hereof will not result in the termination o£ or any violation, breach or default 
under, any Assigned Contracts or affect the Purchased Assets. 

6<4 Confidential Information. 



6.5 No Post-Closing Retention of Conies. 



6.6 Taxes . 

(a) 



(b) 
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6.7 Post-Closing Audits and Governmental Inquiries 



6.8 Legal Requirements. Each of the parties hereto shall use its reasonable efforts to 
take promptly, or cause to be taken, all reasonable actions, and to do promptly, or cause to be 
done, all things reasonably necessary, proper or advisable under applicable laws and regulations 
to consummate and make effective the transactions contemplated hereby, to obtain all necessary 
waivers, consents and approvals and to effect all necessary registrations and filings and to 
remove any legal injunctions, in order to consummate and make effective the transactions 
contemplated by this Agreement for the purpose of securing to the parties hereto the benefits 
contemplated by this Agreement 

63 Limit on Distribution of Purchase Price, 



6.10 Survival of Covenants. Each of the covenants set forth in this Section 6 shall 
survive the Closing. 

7. CONDITIONS TO CLOSING. 

7.1 Conditions to Buyer's Obligations, The obligations of Buyer hereunder are 
subject to the fulfillment or satisfaction, on and as of the Closing, of each of the following 
conditions (any one or more of which may be waived by Buyer, but only in a writing signed by 
Buyer): 

(a) Accuracy of RepmsgntetiAny and Warr anties on Closing Date. The 
representations and warranties of Seller set forth in this Agreement (a) that are qualified as to 
materiality will be true and correct and (b) that are not qualified as to materiality shall be true 
and correct in all material respects, in each case on and as of the Closing with the same force and 
effect as if they had been made at the Closing Date (except for any such representations or 
warranties that, by their terms, speak only as of a specific date or dates, in which case such 
representations and warranties that are qualified as to materiality shall be true and correct, and 
such representations and warranties that are not qualified as to materiality shall be true and 
correct in all material respects, on and as of such specified date or dates), and at the Closing 
Buyer will have received a certificate to such effect executed by Seller's Chief Executive 
Officer, to the extent of his actual personal knowledge. 

(b) fVwgnflntff Seller will have performed and complied in all material 
respects with all of its covenants contained in this Agreement at or before the Closing (to the 
extent that such covenants require performance by Seller at or before the Closing), and at the 



18 



( 



REDACTED 



Closing Buyer will have received a certificate to such effect executed by Seller's Chief 
Executive Officer, to the extent of his actual personal knowledge. 

(c) No Material Adverse Change . There shall have been no Material Adverse 

Change. 

(d) Compliance with Law: No Legal Restraints: No Litigation There will not 
be any issued, enacted or adopted, or threatened in writing by any Governmental Authority any 
order, decree, temporary, preliminary or permanent injunction, legislative enactment, statute, 
regulation, action, inquiry or investigation, or any judgment or ruling by any Governmental 
Authority that prohibits or renders illegal or imposes limitations on: (a) the transactions 
contemplated by this Agreement or any Ancillary Agreement; or (b) Buyer's right (or the right 
of any Buyer subsidiary) to own, retain, use or operate any of its products, properties or assets 
(including the Purchased Assets) on or after consummation of the transactions c on te mp lated by 
this Agreement or seeking a disposition or divestiture of any such properties or assets. No 
litigation or proceeding will be pending for the purpose or with the probable effect of enjoining 
or preventing the consummation of any of the transactions contemplated by this Agreement 

(e) No Order. No Governmental Authority shall have issued, promulgated, 
enforced or entered any decree, injunction or other order (whether temporary, preliminary or 
permanent) that is in effect and that has the effect of making the transactions contemplated under 
this Agreement illegal or otherwise prohibiting consummation of such transactions. 

(f) Stockholde r Approval . This Agreement and the transactions contemplated 
by this Agreement will have been duly and validly approved and adopted by Seller's 
stockholders as required by applicable law and Seller's Amended and Restated Certificate of 
Incorporation and Bylaws. 

(g) Opinion of Seller's CounseL 



(h) PrfjygY of Pwrchred Aswfr. 

(i) Hmptoymenj A<yeptaqc^> 
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0) Settlement Agreements. 

(k) Delivery of O ther Closing Documents. 

(1) Seller's Consents Obtained 

(m) Assignment and AMumption Apreemgn^ fraHiniarfc Agreement 



7.2 Conditions to Seller's Obligations, 



(a) Accuracy of Representations and Warranties on Cl osing Date. The 
representations and warranties of Buyer set forth in this Agreement (a) that are qualified as to 
materiality will be true and correct and (b) that are not qualified as to materiality shall be true 
and correct in all material respects, in each case on and as of the Cosing with the same force and 
effect as if they had been made at the Closing Date (except for any such representations or 
warranties that, by their terms, speak only as of a specific date or dates, in which case such 
representations and warranties that are qualified as to materiality shall be true and correct; and 
such representations and warranties that are not qualified as to materiality shall be true and 
correct in all material respects, on and as of such specified date or dates), and at the Closing 
Seller will have received a certificate to such effect executed by a duly authorized officer of 
Buyer. 

(b) rnvgnanpj Buyer will have performed and complied in all material 
respects with all of its covenants contained in this Agreement at or before the Closing (to the 
extent that such covenants require performance by Buyer at or before the Closing), and at the 
Closing Sella will have received a certificate to such effect executed by a duly authorized 
officer of Buyer. 

(c) Compliance with Law: No Legal Restraints: No Litigation. There will not 
be any issued, enacted or adopted, or threatened in writing by any Governmental Authority any 
order, decree, temporary, preliminary or permanent injunction, legislative enactment, statute, 
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regulation, action, inquiry or investigation, or any judgment or ruling by any Governmental 
Authority that prohibits or renders illegal or imposes limitations on the transactions 
contemplated by this Agreement or any Ancillary Agreement No litigation or proceeding will 
be pending for the purpose or with the probable effect of enjoining or preventing the 
consummation of any of the transactions contemplated by this Agreement 

(d) No Order. No Governmental Authority shall have issued, promulgated, 
enforced or entered any decree, injunction or other order (whether temporary, preliminary or 
permanent) that is in effect and that has the effect of making the transactions contemplated under 
this Agreement illegal or otherwise prohibiting consummation of such transactions. 

(e) Payment of Purchase Price. 

(f) Aaagnwfflt «nri Awwrotion Agreement- 

(g) EHiplQvmffnt Qffg ir*tterc. 



(h) Counting Agymffifr 



8. COVENANTS AND AGREEMENTS RELATED TO LISTED PERSONS. 
8.1 Offers of Employment 

(a) 

(b) 
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8J Employment Taxes , 



$3 Compensation: Contractual Obligations. 



8.4 Seventy P^YfflWtt- 

8.5 COBfiA f n Ynretfj. 

8.6 Seller Employee Plan Claima: Li fe Tn«nr»n C e and Disability Coverage, 



8.7 No Rfrftitf Conferred Upon Employee^. 
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9. TERMINATION OF AGREEMENT 

9.1 Termination bv Mutual Consent This Agreement may be terminated at any 
time prior to the Closing by the mutual written consent of Seller and Buyer. 

9 J Unilateral Termination. This Agreement may be terminated at any time prior to 
the Closing by: 

(a) either Seller or Buyer, by giving written notice to the other if a 
court of competent jurisdiction or other Governmental Authority shall have issued a 
nonappealable final order, decree or ruling or taken any other action, in each case having the 
effect of permanently restraining, enjoining or otherwise prohibiting the transactions 
contemplated by this Agreement 

(b) either Seller or Buyer, by giving written notice to the other, if the 
Closing shall not have been occurred by midnight Pacific Time on November 30, 2003; 
provided, however, that the right to terminate this Agreement pursuant to this Section 9.2(b) 
shall nbt be available to any party whose failure to perform in any material respect any of its 
obligations or covenants under this Agreement has been a principal cause of or results in the 
failure of any condition set forth in Section 7. 1 or Section 7.2, as applicable, to be fulfilled. 

(c) either Seller or Buyer if the other has committed a material breach 
of (a) any of such party's representations and warranties contained in this Agreement so that the 
conditions set forth in Section 7.1(a) or 7.2(a), as applicable, would not be satisfied; or (b) any of 
such party's covenants contained in this Agreement so that the conditions set forth in Section 
7.1(b) or 7.2(b), as applicable, would not be satisfied, and has not cured such material breach 
within ten (10) days after the party seeking to terminate this Agreement has given the other party 
written notice of the material breach and its intention to terminate this Agreement pursuant to 
this Section 9.2(c); provided however, that no cure period shall be required for a breach which 
by its nature cannot be cured 

9 J No Liability for Ter minmH^ Termination of this Agreement by a party (the 
"Terminating Part/*) in accordance with the provisions of this Section 9 will not give rise to 
any liability or obligation on the part of the Terminating Party on account of such termination; 
provided however, that nothing herein shall relieve a party from liability for a willful breach of 
this Agreement The provisions of this Section 9 and of Section 11 shall survive any termination 
of this Agreement 

10. SURVIVAL OF REPRESENTATIONS AND WARRANTIES. 

10.1 Snrvfval of Representations and Warranties, All representations and 
warranties of Seller contained in this Agreement, and in the other agreements, certificates, 
schedules or exhibit delivered pursuant to this Agreement, will remain operative and in full force 
and effect, regardless of any investigation made by or on behalf of any of the parties to this 
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Agreement until the earlier of (a) the termination of this Agreement in accordance with its terms 
or (b) for a period of one year from the Closing Date (the "Expiration Date 19 ). All 
representations and warranties of Buyer contained in this Agreement and the other agreements, 
certificates, schedules and exhibits delivered pursuant to this Agreement will remain operative 
and in full force and effect, regardless of any investigation made by or on behalf of any of the 
parties to this Agreement, until the earlier of (a) the termination of this Agreement in accordance 
with its terms or (b) the Closing Date. 

11. MISCELLANEOUS, 

11.1 Governing Law; Dispute Resolution. 

(a) Governing Law . The internal laws of the State of California (irrespective of 
choice of law principles) will govern the validity of this Agreement, the construction of its terms, 
and the interpretation and enforcement of the rights and duties of the parties hereto. Any dispute 
between the parties hereunder including any Contested Claim ("Dispute") shall be settled by 
mandatory, final and binding arbitration in San Francisco, California and, except as herein 
specifically stated, in accordance with the commercial arbitration rules of the American 
Arbitration Association ("AAA Rules") then in effect However, in all events, these arbitration 
provisions shall govern over any conflicting rules that may now or hereafter be contained in the 
AAA Rules. Either Buyer or Seller may commence the arbitration process called for by this 
Agreement by filing a written demand for arbitration with the American Arbitration Association 
and giving a copy of such demand to the other party to this Agreement The parties will 
cooperate with each other in promptly selecting a single arbitrator, and in scheduling the 
arbitration proceedings in order to fulfill the provisions, purposes and intent of this Agreement 
Any judgment upon the award rendered by the arbitrator may be entered in any court having 
jurisdiction over the subject matter thereof 

(b) Payment of Costs . The parties will bear the expense of deposits and advances 
required by the arbitrator in equal proportions, but either party may advance such amounts, 
subject to recovery as an addition or offeet to any award. The arbitrator will determine the party 
who is the prevailing party and the party who is the non-prevailing party. The non-prevailing 
party will pay all reasonable costs, fees and expenses related to the arbitration, including 
reasonable fees and expenses of attorneys, accountants and other professionals incurred by the 
prevailing party, the fees of the arbitrator and the administrative fee of the arbitration 
proceedings. If such an award would result in manifest injustice, however, the arbitrator may 
apportion such costs, fees and expenses between the parties in such a manner as the arbitrator 
deems just and equitable. 

(c) Burden of Proo£ Except as may be otherwise expressly provided herein, for 
any Dispute submitted to arbitration, the burden of proof will be as it would be if the claim were 
litigated in a judicial proceeding governed by California law exclusively. 

(d) Award. Upon the conclusion of any arbitration proceedings hereunder, the 
arbitrator will render findings of fact and conclusions of law and a final written arbitration award 
setting forth the basis and reasons for any decision reached (the "Final AwanT) and will deliver 
such documents to the Seller and Buyer, together with a signed copy of the Final Award The 
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Final Award will constitute a conclusive determination of all issues in question, binding upon 
Buyer and Seller, and will include an affirmative statement to such effect 

(e) Timing. Seller, Buyer and the arbitrator will conclude each arbitration 
pursuant to this Section 1 1 . 1 as promptly as possible for the Dispute being arbitrated 

(f) Terms of Arbitration. The arbitrator chosen in accordance with these 
provisions will not have the power to alter, amend or otherwise affect the terms of these 
arbitration provisions or the provisions of this Agreement 

11 J Expenses. Buyer shall bear its own expenses (including, without limitation, the 
fees of its own attorneys, accountants, investment bankers, advisors and other professionals) 
incurred in connection with the negotiation and consummation of the transactions contemplated 
hereby. Buyer shall pay Seller's actual, reasonable attorney's fees directly associated with the 
transactions contemplated hereby, including Seller's dissolution and liquidation, not to exceed 
$15,000. Seller shall bear the remainder of its own expenses (including, without limitation, the 
fees of its own attorneys over $15,000 and all fees of its accountants, investment bankers, 
advisors and other professionals) incurred in connection with the negotiation and consummation 
of the transactions contemplated hereby, including Seller's dissolution and liquidation. 

11J Notices. Any notice required or permitted to be given under this Agreement shall 
be in writing and shall be either hand delivered in person, sent by confirmed facsimile 
transmission, sent by certified or registered United States first-class mail, postage prepaid, or 
sent by nationally recognized overnight express courier. Such notice will be effective (i) upon 
receipt if hand delivered or sent by facsimile, (ii) five days after mailing if sent by mail, and (iii) 
one day after dispatch if sent by express courier, to the following addresses, or such other 
addresses as any party may notify the other parties in writing in accordance with this Section 
11.3. 

(a) If to Seller 

LiquidPrice.com, Inc. 
100 Marine Parkway, Suite 200 
Redwood City, C A 94065 
Attention: Chief Executive Officer 
Fax: (650) 595-2813 
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Wjftpopyto: 

Francisco X. MArquez 
Fax: (650)618-2032 



(b) If to Buyer 
Softface, Inc. 

2121 N. California Boulevard 
Suite 570 

Walnut Creek, CA 94596 
Attention: John Machusic 
. Fax: 925-941-0061 



Witfr copy tp: 

Fenwick & West LLP 

Exnbarcadero Center West 

275 Battery Street 

San Francisco, CA 941 1 1 

Attention: David Michaels 

Fax:(415)281-1350 

11.4 Entire Agreement 



11.5 Amendment; Watver. Any term or provision of this Agreement may be 
amended only by a writing signed by Seller and Buyer. The observance of any term or provision 
of this Agreement may be waived (either generally or in a particular instance and either 
retroactively or prospectively) only by a writing signed by the party to be bound by such waiver. 
No waiver by a party of any breach of this Agreement will be deemed to constitute a waiver of 
any other breach or any succeeding breach. 

11.6 Execution In Counterparts. For the convenience of the parties, this Agreement 
may be executed in one or more counterparts, each of which shall be deemed an original but ail 
of which together shall constitute one and the same instrument 
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11,7 Assignment This Agreement may not be assigned by any party hereto without 
the prior written consent of each other party; except that Buyer may assign this Agreement (and 
all related agreements) by operation of law or in connection with any merger, consolidation or 
sale of all or substantially all Buyer's assets or in connection with any similar transaction. 

1U Benefit and Burden. This Agreement shall be binding upon, shall inure to the 
benefit of, and be enforceable by and against, the parties hereto and their respective successors 
and permitted assigns. 

11.9 Severability. If any provision of this Agreement is for any reason and to any 
extent deemed to be invalid or unenforceable, then such provision shall not be voided but rather 
shall be enforced to the mmtimiim extent then permissible under then applicable law and so as to 
reasonably effect the intent of the parties hereto, and the remainder of this Agreement will 
remain in full force and effect 

11.10 Construction of Agreement The language hereof will not be construed for or 
against either party. When a r e feren ce is made in this Agreement to Exhibits or Schedules, such 
reference shall be to an Exhibit or Schedule to this Agreement unless otherwise indicated When 
a reference is made in this Agreement to Sections, such reference shall be to a Section of this 
Agreement unless otherwise indicated. The words "include" "includes" and "including" when 
used herein shall be deemed in each case to be followed by the words "without limitation" The 
table of contents and headings contained in this Agreement are for reference purposes only and 
shall not affect in any way the meaning or interpretation of this Agreement When reference is 
made herein to "the business of* an entity, such reference shall be deemed to include the 
business of all direct and indirect subsidiaries of such entity. Reference to die subsidiaries of an 
entity shall be deemed to include all direct and indirect subsidiaries of such entity. The parties 
hereto agree that they have been represented by counsel during the negotiation and execution of 
this Agreement and, therefore, waive the application of any law, regulation, holding or rule of 
construction providing that ambiguities in an agreement or other document will be construed 
against the party drafting such agreement or document 

11.11 No Joint Venture. Nothing contained in this A greem e nt will be deemed or 
construed as creating a joint venture or partnership between any of the parties hereto. No party 
is by virtue of this Agreement authorized as an agent, employee or legal representative of any 
other party. No party will have the power to control the activities and operations of any other 
and their status is, and at all times, will continue to be, that of independent contractors with 
respect to each other. No party will have any power or authority to bind or commit any other. 
No party will hold itself out as having any authority or relationship in contravention of this 
Section. 

11.12 Public Announcement 



11.13 Absence of Third Party Beneficiary Rights. No provisions of this Agreement 
are intended, nor will be interpreted, to provide or create any third party beneficiary rights or any 
other rights of any kind in any client, customer, affiliate, stockholder, partner or any party hereto 
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or any other person unless specifically provided otherwise herein, and, except as so provided, all 
provisions hereof will be personal solely between the parties to this Agreement 

11.14 Attorneys' Fees. 



(REMAINDER OF PAGE LEFT INTENTIONALLY BLANK] 



28 



fifiDACTED 



IN WITNESS WHEREOF, Buyer and Seller executed and delivered this Agreement by 
their duly authorized representatives as of the Agreement Date. 



SELLER: BUYER: 
UQUIDPRICE.COM, INC. SOFTFACE, INC. 




(SIGNATURE PAGE TO ASSET PURCHASE AGREEMENT] 
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LIST OF EXHIBITS 



Exhibit A: Matters to be Covered in the Opinion of Counsel to Seller. 

Exhibit B: Form of Employment Letter 

Exhibit C: Form of Consulting Letter 

Exhibit D: Form of Settlement Agreement 

Exhibit E: Form of Bill of Sale 

Exhibit F: Patent Assignment 
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MATTERS TO BE COVERED IN THE OPINION OF COUNSEL TO SK1.I.M , 



EXHIBIT B 
EMPLOYMENT LETTER 
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EXHIBIT C 
FORM OF CONSULTING LETTER 
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EXHIBIT A 



Samite Stotemtat of Work 
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EXHIBIT D 



SETTLEMENT AGREEMENT AND 
FULL AND FINAL RELEASE OF CLAIMS 



( 

\ 
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EXHIBIT E 



BELL OF SALE AND ASSIGNMENT AGREEMENT 

This BILL OF SALE AND ASSIGNMENT (this "Bill of Sale") is made and entered into as 
of this November 2003 (the "Agreement Date"), from LiquidPrice.com, Inc., a Delaware 
corporation ("Seller" 1 ) to Softfece, Inc., a California corporation ("Buyer**). Seller and Buyer are 
parties to an Asset Purchase Agreement, dated as of November 2003 (the "Purchase 
Agreement*). Capitalized terms used herein and not otherwise defined herein shall have the 
meanings given such terms in the Purchase Agreement This Bill of Sale is being made and entered 
into pursuant to the Purchase Agreement 

L Sale and Assignment nf Purchased Assets. Pursuant to the Purchase Agreement, Buyer 
has on the date hereof purchased the Purchased Assets (excluding the Excluded Assets), and 
assumed the Assigned Contracts, from Seller as provided in the Purchase Agreement In 
accordance with and subject to the terms and conditions of the Purchase Agreement, for good and 
valuable consideration, the receipt of which is hereby acknowledged, Seller does hereby sell, assign, 
bargain, transfer, convey and deliver to Buyer, all right, title and interest in and to the Purchased 
Assets and the Assigned Contracts. 

2. Initial Purchase Price. Seller hereby acknowledges receipt in full of the entire 
Purchase Price as of the Closing for the Purchased Assets from Buyer. 

3. Effect of Agreement Nothing in this Bill of Sale shall, or shall be deemed to, modify 
or otherwise affect any provisions of the Purchase Agreement or affect or modify any of the rights 
or obligations of the parties under the Purchase Agreement In the event of any conflict between the 
provisions hereof and the provisions of the Purchase Agreement, the provisions of the Purchase 
Agreement shall govern and control. 

4* Further Assuran<y$g- Seller, at the reasonable request of Buyer, shall execute and/or 
cause to be delivered to Buyer such other assignments, transfers, conveyances, and other 
instruments and documents and shall take such other actions as may be reasonably necessary or 
desirable to evidence, vest, perfect and confirm, document and carry out the sale of the Purchased 
Assets and Buyer's ownership of all right, title and interest therein contemplated by the Purchase 
Agreement and this Bill of Sale. 
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IN WITNESS WHEREOF, Seller has executed this Bill of Sale and Assignment Agreement 
on the date first written above. 

LIQUIDPRICE.COM, INC. 

By: 



Name: 
Title: 



[Signature page to Bill of Sale and Assignment Agreement] 
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EXHIBIT F 

PATENT ASSIGNMENT 

For good and valuable consideration, the receipt of which is hereby acknowledged, LiquidPrice.com, Inc. a 

Delaware corporation, having a place of business at ("ASSIGNOR"), has sold, assigned, and transferred and 

does hereby sell, assign, and transfer to Softface, Inc., a California corporation, having a place of business at 
("ASSIGNEE"), for itself and its successors, transferees, and assignees, the following: 



1. The entire worldwide right, title, and interest in all inventions and improvements 
("SUBJECT MATTER") that are disclosed in the following applications and Letters Patents ("PATENT 
RIGHTS"): 



Country: 


Patent 
Application 
Serial No.: 


Title: 


Fffing Date: 



























Country: 


Letters Patent 
No.: 


Title: 


Issue Date: 



























and; 



2. The entire worldwide right, title, and interest in and to: 
(a) the PATENT RIGHTS, including any right of priority; (b) any divisional, continuation, substitute, renewal, 
reissue, and other related applications thereto which have been or may be riled in the United States or 
elsewhere in the world; (c) any patents which may be granted on the applications set forth in (a) and (b) above; 
and (d) the right to sue in its own name and to recover for past infringement of any or all of any applications or 
patents issuing therefrom. 

ASSIGNOR agrees to do the following, when requested, and without further consideration, in order to cany 
out the intent of this Assignment: (1) execute all oaths, assignments, powers of attorney, applications, and other papers 
necessary or desirable to fully secure to ASSIGNEE the rights, titled and interests herein conveyed; (2) communicate to 
ASSIGNEE all known facts relating to the SUBJECT MATTER of the above-identified patent applications and Letters 
Patents; and (3) generally do all lawful acts that ASSIGNEE shall consider desirable for securing, maintaining, and 
enforcing worldwide patent protection relating to the SUBJECT MATTER of the above-identified patent applications 
and Letters Patents ami for vesting in ASSIGNEE the rights, titles, and interests herein conveyed ASSIGNOR further 
agrees to provide any successor, transferee, assignee, or legal representative of ASSIGNEE with the benefits and 
assistance provided to ASSIGNEE hereunder. 

ASSIGNOR represents that ASSIGNOR has the rights, titles, and interests to convey as set forth herein, and 
covenants with ASSIGNEE that the ASSIGNOR has made or will make hereafter no assignment, grant, mortgage, 
license, or other agreement affecting the rights, tides, and interests herein conveyed 

Duiv Authorized Rroresentativc of ASSIGNOR Date of Signature 



[Name] 
[Title] 



A 2001 



[Company with address] 
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State of 

County of. 



On before me, personally 

[DATE] [NOTARY PUBUq 

appeared personally known to me or proved to me on the basis of 

satisfactory evidence to be the person whose name is subscribed to the within instrument and acknowledged to 
me that [he/she] executed the same in [his/her] authorized capacity, and that by [his/her] signature on the 
instrument the person, or the entity upon behalf of which the person acted, executed the instrument 



Notary 



Notary Seal 
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